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hibition Act (1919) 41 Stat. 317; Rose v. United States (C. C. A. 1921) 274 Fed. 
245, 252. 

Landlord and Tenant — Constructive Eviction. — A leased premises to the plain- 
tiff who sublet part thereof to the defendant for purposes to which A assented. A 
then prevented the defendant's use for such purposes and the defendant thereupon 
abandoned possession. In an action for rent, the defendant set up the defense of 
constructive eviction. Held, for the defendant. Jones & Brindisi Inc. v. Bernstein 
Bros. (Mun. Ct., Borough of Manhattan, 9th Dist, June Term, 1922). 

Any disturbance of the tenant's possession by the landlord which deprives him 
of the beneficial enjoyment of the leased premises, provided he abandons them 
within a reasonable time thereafter, amounts to a constructive eviction, Sully v. 
Schmitt (1895) 147 N. Y. 248, 41 N. E. 514, and serves as a defense to an action 
for rent Presly v. Benjamin (1902) 169 N. Y. 377, 62 N. E. 430. But this 
must be the result of a wrongful act of commission or omission on the part of the 
landlord. Barrett v. Boddie (1895) 158 111. 479, 42 N. E. 143. And he is not liable 
for the wrongful acts of third persons not authorized by him. Gardner v. Kctcllas 
(N. Y. 1842) 3 Hill 330. Where there is an eviction by a title paramount the 
tenant is likewise exonerated from the payment of rent. Smith v. Shepard (Mass. 
1833) 15 Pick. 147. In the instant case, the plaintiff must be regarded as the 
landlord and the defendant as the tenant, for a sublease, as distinguished from an 
assignment, creates a new estate in which there is no privity of estate or of contract 
between the original lessor and the sub-lessee. See Collins v. Hasbrouck (1874) 
56 N. Y. 157, 162. Since the wrongful act here was committed by A, a stranger to 
the lease therefore, and not by the plaintiff nor under his authority or direction, 
and since A's assent to the sublease destroyed his claim to a title paramount, there 
seems to be no logical basis for denying a recovery. 

Libel and Slander — Innkeeper's Liability for Refusing Room to Married 
Couple Without Baggage. — The plaintiff and her husband were refused accommo- 
dation at the defendant's hotel because they had no baggage. The plaintiff, con- 
tending that the refusal imputed unchastity, brought this action of slander in which 
the defendant received a verdict. Coquclet v. Union Hotel Co. {1922) 139 Md. 544, 
115 Atl. 813. 

In general an innkeeper is bound to furnish lodging to all "travelers who are 
ready to pay the proper charges, provided accommodations are not exhausted. See 
Jackson v. Virginia Hot Springs Co. (D. C. 1913) 209 Fed. 979, 980. But he may 
enforce such reasonable rules as are designed to prevent immorality, drunkenness 
or any other misconduct that would be offensive to other guests or that would 
bring his inn into disrepute. See DeWolf v. Ford (1908) 193 N. Y. 397, 403, 86 
N. E. 527. An innkeeper may thus reject persons with bad reputations, Goodenow 
v. Travis (N. Y. 1808) 3 Johns. 427, brawlers, drunkards, idlers, Markham v. Brown 
(1837) 8 N. H. 523, or guests of suspicious characters. See State v. Steele (1890) 
106 N. C. 766, 771, 11 S. E. 478. Couples applying at hotels without baggage are 
so often bent upon an immoral purpose that they may well be classified as 
suspicious characters and excluded under the rule of State v. Steele, supra. The 
court wisely upheld a rule which seems well calculated to protect public morals, 
despite the hardships caused by it in some instances of which the instant case is an 
example. 

Libel and Slander— Mental Suffering — General and Special Damages. — The 
defendant published an article in which the plaintiff was accused of insanity. In 
an action for libel, the plaintiff, to show greater damages, introduced evidence 
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that her child became afraid of her as a result of reading the article, causing 
her great mental suffering. On appeal, held, three judges dissenting, the ad- 
mission of such evidence was error. Bishop v. New York Times Co. (1922) 233 
N. Y. 446, 135 N. E. 845. 

A published article, tending to hold a person up to hatred, ridicule, con- 
tempt, or aversion, is actionable without proof of special damages. See Jimeno 
v. Commonwealth Home Builders (Cal. 1920) 191 Pac. 64, 65. But where special 
damages are sought, they must be specially pleaded. See Dick v. Northern Jty. 
(1915) 86 Wash. 211, 223, 150 Pac. 8. In awarding general damages the jury 
arrives at the amount by considering the nature of the libel, the extent of its 
circulation, the social position of the parties, and the consequent probability 
of its injuring the plaintiff in the public estimation of his character. See Gress- 
man v. Morning Journal Ass'n (1910) 197 N. Y. 474, 480, 90 N. E. 1131. Evi- 
dence that the plaintiff was married is admissible to show greater damage, Morey 
v. Morning Journal Ass'n (1890) 123 N. Y. 207, 25 N. E. 161, or that she had a 
family. Bnos v. Enos (1892) 135 N. Y. 608, 32 N. E. 123. Damages are enhanced 
by mental suffering. Garrison v. Sun Printing & Pub. Ass'n (1912) 207 N. Y. 
1, 100 N. E. 430. Courts differ, however, as to what type of mental suffering 
will ground recovery. Some allow recovery where it was caused by the effect of 
the libel on another member of the family. Ott v. Murphy (1913) 160 Iowa 730, 
141 N. W. 463; Cahill v. Murphy (1892) 94 Cal. 29, 30 Pac. 195. Others hold that 
this is too remote, as a matter of proximate cause. Dennison v. Daily News Pub. 
Co. (1908) 82 Neb. 675, 118 N. W. 568. It is submitted that the question of 
proximate cause is not involved. There is no voluntary act of a third party 
intervening, but rather an involuntary one which was a natural consequence of 
the defendant's tort. In adopting the view of the Dennison case the New York 
Court seems to be unreasonably restricting liability for defamatory publications, 
especially in view of the close family relationship in the instant case and its former 
decisions in Bnos v. Enos and Garrison v. Sun Printing & Pub. Co., supra. 

Mortgages — Acceptance of Interest After Default Accelerating Maturity" 
As Waiver. — A mortgagor breached his agreement to replace certain machinery 
covered by the mortgage, thereby giving effect to a clause accelerating maturity. 
With knowledge of the default, the mortgagee accepted interest accruing there- 
after. In an action to foreclose, held, for the plaintiff. There was no waiver. 
Union Trust Co. of N. J. v. New Jersey Water & Light Co. (N. J. 1922) 117 
Atl. 155. 

A breach of a condition in a lease is waived by acceptance of rent subse- 
quently accruing with knowledge of the breach. Conger v. Duryee (1882) 90 N. Y. 
594. Similarly an acceptance of overdue interest on a mortgage, after its matur- 
ity has been accelerated by failure to pay the interest when due, waives the right 
to collect. Lawson v. Barron (N. Y. 1879) 18 Hun. 414; Sire v. Wighlman (1874) 
25 N. J. Eq. 102; see Rathbone v. Forsyth (1916) 171 App. Div. 26, 156 N. Y. 
Supp. 888. And where the maturity of the debt or foreclosure of the mortgage 
on default is made optional with the mortgagee, the mortgagor may cut off this 
option by performing" the condition broken at any time before an election by the 
mortgagee. Fleming v. Franing (1908) 22 Okla. 644, 98 Pac. 961. A mere delay 
in exercising an option to accelerate does not operate as a waiver, unless the mort- 
gagor is prejudiced thereby; Glas v. Glas (1896) 114 Cal. 866, 46 Pac. 667; 
Swearingen v. Lahner (1894) 93 Iowa 147, 61 N. W. 431 ; nor does the acceptance 
of interest without knowledge of the default. Bergman v. Fortescue (1908) 74 
N. J. Eq. 266, 69 Atl. 474. There is a logical distinction between the lease and 
the mortgage, because if the lessor, upon breach of condition, elects to declare a 



